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This is a decision on the petition, filed on 4 August and 
supplemented on 16 October, 2003, styled under 37 CFR 1.10(d), 
which is treated as a petition requesting reconsideration of the 
decision mailed on 3 June, 2003, and requesting that the above- 
identified application be accorded a filing date of 17 December, 
2001, rather than the presently-accorded filing date of 8 
January, 2002. 

The Office apologizes . for the delay in responding to the present 
petition. 

The petition is again dismissed . 

Petitioners allege that the application was deposited in Express 
Mail service on 17 December, 2001. 

Paragraph (a) of 37 CFR 1.10 states that: 

Any correspondence received by the Patent and Trademark 
Office (Office) that was delivered by the "Express Mail Post 
Office to Addressee 1 ' service of the United States Postal 
Service (USPS) will be considered filed in the Office on the 
date of deposit with the USPS. The date of deposit with the 
USPS is shown by the "date-in" on the "Express Mail" mailing 
label or other official USPS notation. If the USPS deposit 
date cannot be determined, the correspondence will be 
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accorded the Office receipt date as the filing date. 1 
(emphasis added) 

Paragraph (c) of 37 CFR 1.10 states that: 

Any person filing correspondence under 37 CFR 1.10 that was 
received by the Office and delivered by the ''Express Mail Post 
Office to Addressee" service of the USPS, who can show a 
discrepancy between the filing date accorded by the Office to the 
correspondence and the date of deposit as shown by the "date-in" 
on the "Express Mail" mailing label or other USPS notation, may 
petition the Commissioner to accord the correspondence a filing 
date as of the "date-in" on the "Express Mail" mailing label or 
other official USPS notation, provided that: 

(1) The petition is filed promptly after the person becomes 
aware that the Office has accorded, or will accord, a filing date 
other than the USPS deposit date; 

(2) The number of the "Express Mail" mailing label was 
placed on the papers or fees that constitute the correspondence 
prior to the original mailing by "Express Mail;" and 

(3) The petition includes a true copy of the "Express Mail" 
mailing label showing the "date-in," and of any other official 
notation by the USPS relied upon to show the date of deposit. 

Paragraph (d) of 37 CFR 1.10 states that: 

Any person filing correspondence under this section that was 
received by the Office and delivered by the "Express Mail 
Post Office to Addressee" service of the USPS, who can show 
that the "date-in" on the "Express Mail" mailing label or 
other official notation entered by the USPS was incorrectly 
entered or omitted by the USPS, may petition the 
Commissioner to accord the correspondence a filing date as 
of the date the correspondence is shown to have been 
deposited with the USPS, provided that: 

(1) The petition is filed promptly after the person becomes 
aware that the Office has accorded, or will accord, a filing 
date based upon an incorrect entry by the USPS; 

(2) The number of the "Express Mail" mailing label was 
placed on the paper (s) or fee(s) that constitute the 
correspondence prior to the original mailing by "Express 



See 37 CFR 1.6(a) . 
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Mail"; and 

(3) The petition includes a showing which establishes, to 
the satisfaction of the Commi ss ioner , that the requested 
filing date was the date the correspondence was deposited in 
''Express Mail Post Office to Addressee' 1 service prior to the 
last scheduled pickup for that day. Any showing pursuant to 
this paragraph must be corroborated by evidence from the 
USPS or that came into being after deposit and within one 
business day of the deposit of the correspondence in the 
"Express Mail Post Office to Addressee' 1 service of the USPS. 
Any statement submitted in support of such a showing 
pursuant to this paragraph must be a verified statement if 
made by a person other than an employee of the USPS or a 
practitioner as defined in § 10.1(r) of this chapter. 

In regards to paragraph (3) of 37 CFR 1.10(c) above, petitioners 
have not submitted a true copy of the "Express Mail" mailing 
label showing the xx date-in" and any other official notation by 
the USPS relied upon to show the date of deposit. 

Further, in regard to 37 CFR 1.10(d), petitioners have not 
presented corroborating evidence that the correspondence was 
deposited in Express Mail service prior to the last scheduled 
pickup for that day. If the error was due to the USPS entering 
the wrong date on the Express Mail label, petitioners should 
request a letter from -the USPS stating that the correct date of 
deposit is 17 December, 2001, and explaining why the error 
occurred. Additionally, petitioners may provide evidence that 
came into being after deposit and within one business day of 
deposit of the application in Express Mail. Such evidence may 
include a mail log with an entry made after the application was 
deposited in Express Mail, or a letter to the client sent after 
the mailing of the application confirming the mailing of the 
application. 

In this regard, the affidavits of counsel's secretary, Ms. Terry 
Mancuso, is insufficient as proof that the application was 
deposited on 17 December, 2001, because the affidavit was made 
more than one business day after the date the application was 
purportedly deposited in Express Mail. Furthermore, petitioners 
have not shown that a mail log exists containing an entry made 
after and within one business day of the date of deposit of the 
application • in Express Mail. 

It is suggested that petitioners obtain a statement from the USPS 
stating that the correct date of deposit of the Express Mail 
envelope in question (i.e., EL783017014US) was deposited in 
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Express Mail Post Office to Addressee Service on 17 December, 
2001. This statement should be provided with any renewed 
pet it ion . 

Any request for reconsideration (no further petition fee is 
required) must be filed within TWO MONTHS of the date of this 
decision in order to be considered timely [37 CFR 1.181(f)]. The 
request should be addressed as follows: 

Further correspondence with respect to this matter should be 
addressed as follows: 

By mail: Mail Stop Petition 

Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

By FAX: (703) 872-9306 

Attn: Office of Petitions 

By hand: U.S. Patent and Trademark Office 
220 20 th Street S. 

Customer Window, Mail Stop Petition 
Crystal Plaza Two, Lobby, Room 1B03 
Arlington, VA 22202 

The address listed on the petition filed on 16 October, 2003, is 
different than the correspondence address of record. A courtesy 
copy of this decision is being mailed to the address noted on the 
petition. However, until otherwise instructed, all future 
correspondence regarding this application will be mailed solely 
to the address of record. 

Telephone inquiries concerning this matter may be directed to the 
undersigned at (703)308-6918. 




Douglas I. Wood 

Senior Petitions Attorney 

Office of Petitions 



cc: Anne M. Rosenblum 

163 Delaware Avenue, Suite 212 
Delmar, NY 12054 



